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I. INTRODUCTION:
Following a careful review of the draft certification standard regarding “Use of

Force”,  MAPLE finds, that as currently written, the proposed standard generally reflects standards and practices, that are widely accepted with regard to the regulation and control of use of force incidents involving the police.  However, there are some significant exceptions that we would like to address. The following comments are submitted for your review and consideration.

II. Itemized Commentary Section:

1.   Reference: Section IV Procedures, Clause A, Sentence 1:  We recommend that you 
insert the following:  “Police Officers have an affirmative duty to take such actions that are lawful, authorized and reasonable, to protect and defend persons from violent attack.”   The rationale behind this comment is to clearly reaffirm that officers are expected to attempt to interdict incidents involving active shooters and that all government agencies must make that expectation clear. Needless to say, police officers must be trained to meet that contingency.  There is a redundant emphasis throughout this standard that emphasizes de-escalation.  This is appropriate but its’ emphasis is so prominent, that we believe a statement reaffirming a police officer’s primary duty to protect, must also be included to give this standard its’ proper balance.  A reference to active shooter situations must be explicit.   We would recommend the following be added:   “In an active shooter situation, the first priority of responding officers is to locate and terminate the threat. Officers may need to make immediate tactical decisions to save lives, which could unintentionally endanger bystanders.  However, so long as the officer(s) actions are consistent with training and do not recklessly endanger the public, the priority must remain to stop the shooter as soon as possible.”
2.    Reference Section IV Procedures, Clause E, Section 1, subtopic “b”:    This section 
makes references to the use of barriers linking them to de-escalation. MAPLE finds this reference confusing and improper. The reference to barriers interjects tactical expectations into the standard.  The standard of de-escalation is clearly stated throughout the section as is the standard requiring proportionality. It is abundantly clear that use of force justification involves a consideration of the totality of circumstances and that de-escalation where feasible is required.  Adding a reference to barriers is a step toward micro-managing deadly encounters.  Neither the commission nor any police authority is in a position to do that.  This wording interjects a factor into the use of force evaluation that in our judgement could: (1) result in an officer hesitating when confronted with having to stop a threat involving death or serious injury and (2) could distract from an overall fair and objective evaluation of the facts.   Cover and concealment are factors to be considered, but on a case by case basis. They should not be memorialized in a standard.
3.  Reference Section IV Procedures, Clause F, Section 2:   This section addresses 
prohibited actions, that are applied to police officers with regard to their use of force. Section 2 re-iterates the prohibition against chokeholds.  MAPLE urges a re-consideration of this prohibition in one very specific instance. To impose a total ban on chokeholds as a use of force option, under circumstance, where an officer or another is in danger of death or serious injury is not reasonable. If an officer is engaged in a physical confrontation alone with a subject, and there is  a fear of death, or serious bodily injury, the officer should not be prohibited from applying a choke hold to ensure his/her own survival.  A chokehold should be regarded as a lethal force option on the same level as the use of a firearm. We recommend that this exception be allowed and be made explicitly clear.   
4. Reference Section IV Procedures, Clause G, Paragraph 1:  This section addresses the 
issue of use of force involving crowd control situations.  This entire section appears to place the full onus on the police to prevent an escalation of violence. This reflects assumptions of police crowd control responsibilities that are neither fair nor realistic. There are many violent groups and individuals, who are in the business of hijacking demonstrations for the purpose of turning them into violent encounters.   We recommend that you interject after the paragraph 1 the following: “However, when conditions present themselves that reflect those constituting an unlawful assembly as described in MGL 269 Section 1, it is the responsibility of the police to restore public order and to prevent the spread of violent activity.”   This addition will make the standard much more balanced and appropriate.  
5. Reference Section IV Procedures, Clause G, Section 2:   This section outlines police 
responsibilities with regard to civil demonstrations. It details planning considerations that are appropriate and necessary to ensure orderly conduct.  However, MAPLE finds this section lacks one important element.  Demonstration organizers should be informed of the provisions of MGL Chapter 269 Section 1.   A copy of that law should be given to them. This section describes in detail, what constitutes an unlawful assembly.  All persons engaged in planning demonstrations should be made aware of this law in advance of any planned demonstration.

6. Reference Section IV Procedures, Clause G, Section 3, Sentence “b:  MAPLE 

Recommends that the reference to “(b) measure used are necessary to prevent imminent harm” be more specific.  Harm to whom ?
7. Reference Section IV Procedures, Clause G Section 4:   The issue of “kettling” is a new 

concept and the purpose of its inclusion into this standard is unclear. It has been long standing practice by police agencies to allow for avenues of egress for people, when the decision is made to disperse a crowd.  If “kettling” seeks to reiterate that practice than MAPLE is in agreement. However, we believe that it needs to be modified to be more explicit and it should include the following statement: “ kettling does not include the pursuit and apprehension of individuals engaging in violent actions by the police, who have interspersed themselves within a crowd.”
8. Reference Section IV Procedures, Clause I Section 1:   This issue creates an affirmative 
duty on the part of police officers to intervene when an “objectively unreasonable” application of force is observed.  The preservation of unit discipline and trust among officers during crowd control operations, which is essential for ensuring an orderly response, requires that this obligation be further defined.  When agency mobilizations are required, it is supervisors who have the primary obligation to maintain order and control among the officers under their guidance.  The “duty to intervene” within the mobilization context could actually weaken the chain of control, allowing officers of various experience and ranks in an ad hoc manner to interfere and disrupt that control.   Because of this risk, the standard for intervention must be further defined.  MAPLE offers the following: “officer intervention must be predicated upon observed conduct, that objectively contradicts, or grossly departs from standard and authorized methods and techniques as are authorized by the agency.”
9. Reference Section IV Procedures:  Clause J  Officer Involved Injury or Death, section
 It is recommended the reporting responsibility to the District Attorney be specified. Our recommendation is that the Chief Executive Officer of the agency or designee make the notification.
10. Reference Section IV Procedures, Clause entitled Weapons, Section 4:  This section is 
very confusing.  MAPLE urges that the wording be simplified to read: “ sworn officers are authorized to carry and use only those weapons approved by the Chief Executive Officer of their agency and for which they have been trained and certified in their use.”
11. Reference:”  Section IV Procedures, Clause 6. Entitled Security, Storage and Handling 
of Weapons” paragraph c:   MAPLE recommends that the following wording be added: “ in a locked cabinet with the key retained by the officer until the weapons is retrieved.” 

12. Reference: Section IV Procedures, Clause 6 Entitled Security, Storage and Safe 
Handling of Weapons paragraph “e”.   MAPLE recommends that the following wording be added to this sentence: “ The circumstances surrounding the loss of a service weapon issued to a police officer shall be investigated by the Chief Executive Officer of the agency or his/her designee.”
13:  Reference: Section IV Procedures. Clause  7 Weapons Restrictions, paragraph “d”. This is a very problematic and confusing section, which would appear to be predicated upon the Minneapolis shooting of a motorist by an ICE agent. Our recommendation is to strike sections (i),(ii), (iii), (iv). Each of these sections attempts to establish tactical conditions in anticipation of a future action. This is a fatal error in the establishment of standards.  Each situation under this section will inevitably involve an infinite number of contingencies and factors which it is impossible to anticipate.  Such an attempt to micro define the conditions runs the risk of placing persons, who are acting completely in good faith in danger of running afoul of a provision that the POST commission may not have even intended.  The general intent of the use of a firearm with regards to vehicles is well stated in the body of this section.  Do not attempt to define it further. Leave this to fact finding and adjudication.

14:  Reference Section IV Procedures, Clause 7 Weapons Restrictions, paragraph “g”.   This provision addresses a very critical and relevant issue, that of police officers being armed while intoxicated. MAPLE would recommend the following modifications.   After the first sentence, insert the phrase “ without the authorization of the Chief Executive Officer of the agency”.  The reason for this qualification is that officers engaged in undercover work, are often required to pursue leads and witnesses in barrooms.   Barrooms are often the venue, where criminal planning and organizing occur.  Officers must have the ability to partake in alcoholic beverages and it is the responsibility of the appointing agency, through its supervision, to ascertain if the officer is placed at risk of impairment.   However, we also urge that a third sentence be added to this section: “ all incidents involving the possession or use of a firearm involving both on and off duty police officers, where intoxication or substance abuse is suspected must be investigated by the Chief Executive Officer of the agency or designee.  Reports of such incidents should be reviewed by the Mass POST commission to determine the officer’s fitness for duty.” 

15:  Reference Section IV.  Clause M Training and Qualifications, Paragraph 12.

This references the issuance of weapons but does not specify who is responsible for issuing the weapons.

16:  Reference Section IV Procedures,  Clause 7 Weapons Restrictions,  paragraph “L”:
MAPLE recommends that the following sentence be added after section 1:  “ All modifications to issued service weapons, performed by outside vendors, must be reported to the agency armorer, who shall inspect all modifications and certify that they are approved by the Chief Executive Officer of the agency.”.    The following  sentence should be added after the first sentence in section 6: “and reported to the armorer”.
III. Other General Comments:   

1.      There should be a provision that requires an immediate request for a supervisor to
respond to a use of force incident as soon as possible.  This may be difficult, but a supervisor should at least be made aware of the UOF incident as soon as possible.

2.   The inclusion of barriers does not belong in the use of force standard.

3.   It should be stated in the policy that specialized units should be contacted in violent situations as soon as possible.

4. There is a question as to whether specific crowd control requirements should be entered into 

the use of force policy at all. The policy should be able to stand alone and be broad enough to extend to all contingencies without having to specify them.

5. There is no mention of body cameras.  There should be a reference that officers must follow 
policies with regard to their use and that when officers encounter any incident where the potential for violence becomes apparent, the cameras should be activated.
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