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LEGISLATIVE REVIEW
Date:    August 26, 2019

To:        Senator Sonya Chang Diaz
             Joint Committee of Public Safety and Security 


 Massachusetts State Senate

From:    Dennis J. Galvin


 President, Massachusetts Association For Professional Law Enforcement

Subject:  Review of H3793   “An act regulating hand held devices in motor vehicles.”

Reference:  Racial Profiling Section

Introduction:

1.  
On July 31, 2019  Maia Raynor from your office, reached out to our organization and requested feedback relative to H3793.  The focus of her interest was to elicit our response to provisions in the legislation, that would establish requirements for recording information on motor vehicle citations relative to race and the establishment of a process for analyzing and reporting this information in order to detect racial profiling by police.
2.
Our organization accepted this request with the understanding that the response would reflect only the views and opinions of the Board of Directors and not the official position of the organization.  Under our by-laws, official positions of the organization can only be taken following a vote of the general membership.  Our next general membership meeting is scheduled for December 2019.   Bearing that in mind, an attempt to reach a consensus of opinion among the Board, who are elected by the general membership, was attempted.   

3.
To set the context of this review our Board of Directors is currently comprised of eight individuals.  Of that number three are retired senior level police officials; two are active senior level police officials;  one is a retired special agent of the Federal Bureau of Investigation;  one is a professor and former chair of criminology at a prominent New England college, and one is a former corrections commissioner here in Massachusetts.  Three of our members hold PHD’s.

4.
An attempt was made to develop a consensus statement in response to your request.  During this process, a diversity of opinion was revealed. Given the time and method of communication we were unable to come to a solid consensus relative to the legislation.  This issue may become a topic of further discussion by our group.  However, a very sincere and thoughtful set of responses were elicited from the members and it is the consensus of the Board that these should all be shared with you.

Executive Summary:
As a result of the review conducted by our board of directors, the following general comments were received:

1.     There was a very broad concern about the security of the data that is to be collected and whether 
        the Registry of Motor Vehicles is capable of securely managing it.

2.     There was no objection in general to the collection of the racial data but opinions were 

        qualified pending the resolution of certain issues, such as:
· Potential problems with motorists objecting to their race being officially recorded
by the police.

· The failure to include the race of the officer in the reporting

· The failure to include gender information

3.     There was wider concern about how the information was to be managed and analyzed. These

         included:

· The need for a recognized professional entity to be responsible for the analysis (such as a POST authority )

· More specificity regarding the guidelines for the analysis

· Clarification of the phrase:  “ appearance of racial profiling”

· Supplementing statistical analysis with a full comprehensive investigative effort 

4.    There were concerns raised about exacerbating racial tension during stops by injecting racial

       Identification on the violation notices.
5.    There was a recommendation for improving the evaluation process by extending to the departments

        identified as having issues, the ability to respond to the data.

6.    A concern was expressed that the departments may not cooperate
7.    One member fully supported the legislation as it stood suggested it may not go far enough.
Board of Directors  Comments:

1.
With regard to the “hands free” provisions of the bill, no objections were raised.  The divergence of opinion came with respect to the provisions related to racial data collection in the latter half of the legislation.  It is fair to say that there was substantial concern about the designation of the Registry of Motor Vehicles as  the repository of this information, given recent revelations.   Security concerns about the stored information were expressed by an overwhelming majority of the Board members.  It was also noted that Massachusetts motor vehicle violations already contain a field for reporting the reason for a motor vehicle stop, so this provision in the bill may be duplicative.

2. 
A draft statement was circulated to the members to begin the conversation (see attachment # 1).   Three of the board members expressed no objection to the collection of racial data on motor vehicle citations.  However it was their opinion that the utilization of the data as described in the legislation was problematic. The management and analysis requirement appeared cumbersome and inefficient leading to a dubious outcome, the determination of whether or not there was  “ the appearance of racial profiling.”   It was their opinion that the information should be collected and retained but should only be accessed upon the receipt of complaints alleging racial profiling.  The investigation and analysis of the complaints should be done by an authorized police professional standards entity ( see POST H2146)  in combination with a focused formal investigative process.  

3.
Two of the members expressed concerns about the racial identification element of the legislation.

The legislation appears to leave the determination of an individual’s race to the officer.   If this is left exclusively to the officer, this could become very problematic.   Consider an officer misidentifying someone’s race by error and the allegations that this could provoke.  It was also suggested that if the state was going to begin this type of data collection, then the question of identification would have to be addressed ( possibly listed on the driver’s license).   Additionally, the race of the officer should also be recorded because the underlying assumption imbedded in the legislation is that all police officers are white and this is not the case.  Finally, there was a suggestion that gender should also be included in order to help detect “stalking”.
4.  
One member offered the following comment:   “As I have said in a couple of other conversations I believe the police chiefs of Massachusetts have no problem whatsoever in collecting data moving forward. This bill still, despite numerous conversations from Mass Major City Chiefs and Mass. Chiefs of Police uses old unreliable data. Goes back 10 years. ( garbage in / garbage out). I would argue strongly, for self identification at license application, and renewal of race & gender. The collection of data should move forward from the date of passage, or a date certain, when race/ gender data would be accurate and available. As far as the security of the data is concerned, I’m not sure if there is a way around it / more leaks at the registry than a sinking ship and this ( collected information ) is likely public record, unless of course the legislation specifically keeps it out of the public realm.”
5.   One member offered the following comment: “As an FBI Agent I will tell you that retention of the

information will never be secure. Frequently the employees that have access to it, use the information to for identity theft purposes. Racial profiling, that is a real issue in other regions of the country.” 

6.    One member offered the following comment. “I just want to remind everybody about the reason why racial profiling data is collected. It is because there have been incidents of racial profiling in the state and it is one way to drill down and use evidence-based data instead of anecdotal data, of which there is plenty. Now over 15 years ago, this same legislation was passed and data was collected. It resulted in showing that a number of cities and towns had some issues with racial profiling. Northeastern University's Institute on Race did the analysis on the citation data. The problem was that those cities and towns that were mandated to collect more information on the following year on all stops did so, but data analysis for each of those departments was voluntary. So cities like Boston did nothing. Other cities like Cambridge did a deep dive into their data, with the help of researchers, and were able to address through training and supervision their racial profiling problems. This legislation is similar, so I would argue that it doesn't go far enough. However, I wouldn't give that feedback on this legislation, because they can determine next steps after this one year of data collection”.
7.   The member continued.  “Racial profiling in traffic stops is all about the decision that the officer makes to pull a car over. It matters not how the person identifies or what race they actually are. It only matters what race the officer thinks they are, thus there is no need for the registry to add this information. I think adding gender, in addition to race on the citations, is a great idea also.  I very much disagree with the draft statement. If we are not going to endorse the data analysis, why would we endorse the legislation - it's a waste of officers' time if we just store the data. They put in $300,000 to analyze the citation data and they will probably put out an RFP so a university or other research entity will do the  analysis. $300,000 is really not expensive at all. If the data isn't going to be analyzed, we shouldn't collect it. Think of how many people say nothing about the racial profiling they face - are we really going to rely that they will have the faith that complaining might make a difference? Think of the power differential. Would we collect police corruption data and only analyze it if somebody who has been shaken down complains? I know this sounds harsh, but we are not taking into consideration on how people who have been racially profiled actually feel, along with their ability and willingness, and nerve to complain”. 

8.  The member continued:  “I do agree that once POST is passed, it could be the primary entity for investigating racial profiling in departments. But there is lots that an individual department can do when it learns that some (and it's usually only a few) of its officers racially profile. Training and supervision have been shown to be very effective and most often, if it is addressed at the department level, it would not have to rise to an investigation on level by an outside entity such as POST”. 
9.  The member continued:  “In addition, the research on citations could shine a light on racial profiling overall in the state, identifying those departments that might have a problem, and the data could be compared to that which was collected on citations 15 years ago to see if we have improved - my guess is we have and that would be good to know. I would never recommend that a POST agency do data analysis, unless they hired their own in-house researchers. However, this is best done by an outside entity as is suggested in this legislation. There is a whole tradition􀆟on how to analyze this data. I understand that it is not always straight􀆞forward because some towns have a residential population that are different with respect to race, compared to their population of drivers. However, that's why the citation data is collected first - it's easy to collect and those that have no trace of racial profiling do not have to collect the more onerous data on traffic stops. I do like the suggestion about a department being able to appeal a finding. As somebody knowledgeable about racial profiling research, I find the parameters for analyzing the data to be well-written and not ill-defined.”
10.    Another member offered changes in wording to section 10 to the evaluation process.  The member’s edit is as follows: 
“Section 10. (a) Annually, the secretary of public safety and security shall transmit the

necessary data collected by the registry of motor vehicles to an entity in the commonwealth,

including but not limited to a university, non-profit organization or institution, whether private or

public, with experience in the analysis of such data, for annual preparation of an analysis and

report of its findings. The secretary shall forthwith transmit the entity’s annual report to the

department of the attorney general, the department of state police, the Massachusetts Chiefs of

Police Association, the executive office of public safety and security and the clerks of the house

of representatives and the senate. The executive office of public safety and security shall, in

consultation with the attorney general, if such data suggest that a state police barracks or

municipal, college, university or other educational institution or hospital police department

appears to have engaged in racial or gender profiling, {the agency in question shall be afforded the opportunity to identify any demographic or geographic anomalies that may have contributed to the appearance of racial or gender profiling. If the explanation provided is deemed inadequate; or no response is received within 30 days, the Executive Office of Public Safety shall} require such barracks or department for a period of 1 year to collect information on all traffic stops, including those not resulting in a  warning, citation or arrest. This information shall include the reason for the stop in addition to the other information already required under the Massachusetts Uniform Citation. Upon appeal

by the colonel of state police, the municipality, college, university or other educational institution

or hospital, respectively, the attorney general may determine that collecting such information is

not required.
11.
One member called into question the underlying motivation of the legislation saying that it appeared to assume that all police officers were “white”.   There was no recognition in the bill that police officers in the Commonwealth come from a variety of ethnic backgrounds.   To conduct a fair analysis of the motor vehicle stops the race of the police officer should also be recorded as well.  The concern was expressed that the legislation may tend to heighten racial tension and consciousness, as opposed to advancing integration, because it seems to suggest that only white police officers have a problem with bias.

Closing:

All eight members of the Board of Directors responded and their comments are reported.  As you can see there is a wide diversity of opinions on this issue.  However, this diversity should prove very valuable as you prepare to debate the legislation.   We are very grateful for the opportunity to opine this issue and we stand ready to assist you in further endeavors in any way that we can.
Yours truly

Dennis J. Galvin 
President

                        “The Law Will Never Be Respected Until Those Who Enforce It Are”

