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I.  INTRODUCTION:

1. The Massachusetts Association for Professional Law Enforcement (MAPLE) is an organization of

current, former and retired police officers and criminal justice educators, who are deeply concerned about the state of American policing.  We have organized to help elevate the quality and effectiveness of the police service by informing public policy makers and the general public as to the issues impacting police integrity, legitimacy and public perception.  

2.  Our organization formed in November of 2016.  We incorporated as a Massachusetts nonprofit

(501C4) corporation in July of 2018.   We have over 50 statewide members which include; current and former chiefs of police, former and current ranking officers of the Massachusetts State Police, criminal justice consultants, researches and policy advisors, and college and university professors, who specialize in fields related to the police service.
II.  BACKGROUND:

1.  On November 8, 2017, the general membership of MAPLE endorsed a legislative proposal, offered 

by State Representative David Vieira, that would establish a study commission to examine the feasibility of a Police Officer Standards and Training (POST) authority for this Commonwealth. Our organization was among the first law enforcement reform groups to render such an endorsement.   The bill met with resistance both on Beacon Hill, and within the police service, but MAPLE enthusiastically sustained its commitment toward moving the bill forward.  The bill died at the end of the 2017 session.
2. In May of 2018, State Representative Vieira filed the POST study commission bill once again (H2146)
and MAPLE fully supported it.   Support was also joined by State Representative Russell Holmes.  During that same month MAPLE forwarded a letter to Governor Charles Baker in full support of this bill, offering assistance to help move it forward.  Communications with State Representative Holmes indicated at that time, that the bill was having difficulty getting out of “study”.  He described the process as a “tough task”. The bill died once again at the end of the 2018 session.
3.     In 2019, MAPLE joined with State Representatives Vieira and Holmes once again to assist with

advancing this bill.  In April we submitted a risk analysis on the bill at the request of State Representative Vieira.  This analysis examined the financial impact of failing to have a process for preventing police misconduct. We documented the substantial cost incurred by many municipalities as a result of settlements related to police misconduct cases, and we presented information indicating how a POST system could greatly assist in reducing these costs.   We also noted that the Commonwealth was one of a only a handful of states, that did not have a statewide POST authority.   On July 11, 2019,  Dennis Galvin, a retired Mass State Police Major and President of MAPLE, along with Harvard MA Chief of Police Edward Denmark, a member of the Board of Directors, gave testimony before the “Joint Committee on Public Safety and Security” in support of H2146.   The bill was reported favorably by that committee but it subsequently died at the end of the 2019 session.     

4.  In January 2020, MAPLE reached out to State Representative Viera to ascertain his intentions 
about filing the POST study commission bill once again.  He informed us that he was not going to file it because he had been advised that Governor Baker and Secretary of Public Safety and Security Turco, had established a working group to examine the matter.   MAPLE contacted Secretary Turco’s office via mail on April 13, 2020 to verify the existence of the working group and to offer the organization’s assistance.  No response was ever received.
5. On May 25, 2020, George Floyd, died in the custody of the Minneapolis Police Department in a 
horrific public display of police abuse of force.  The incident spawned weeks of protests many turning violent.   On June 17, 2020 Governor Baker filed HD 5143 entitled “ An Act To Improve Police Officer Accountability, Standards and Training.   His bill was soon followed by (S2800) a bill filed by Senator Michael Rodrigues, that also suggested comprehensive police reform. The bill addressed many of the components contained in the Governors bill.
6. On June 18, 2020 President Dennis Galvin contacted several legislators offering to conduct an 
analysis of the Governor’s bill. Several accepted the officer. Pursuant to this commitment, a very diverse and expert team of MAPLE members was organized to evaluate the legislation and formulate specific recommendations to the proposals offered by both Governor Bake and Senator Rodriguez.  The committee submitted its recommendations to MAPLE’s Board of Directors.   On July 19, 2020 the Board finalized its recommendations and approved the release of this Legal Review.
III.  FINDINGS AND RECOMMENDATIONS

A.    Police Officer Standards and Accreditation Committee:

1.  The bill submitted by the Governor, and the subsequent Senate bill contains a provision establishing

a  “Police Officer Standards and Accreditation Committee.”    This committee constitutes the very heart of both of these police reform bills.   Under this provision, the committee would have overarching responsibility for the oversight of both the training and conduct of police officers within this Commonwealth, a vital and crucial role.  The Committee would in essence grant a seal of approval on the quality and integrity of police operations in the state. 

2.   The Massachusetts Association for Professional Law Enforcement endorses the establishment of

such a committee with a caveat that a strong emphasis must be placed on diversity, competence and transparency in its makeup.   The Accreditation Committee needs to accurately reflect the diverse stakeholder interests of all affected constituencies impacted by its decisions.  This includes not only police managers but union representation as well.  Community interests need to be represented, particularly among those who have had adverse experiences with law enforcement. Other stakeholders, who consume the services provided by the police, also need representation.
3. Competence is an absolutely essential requirement for appointment to this committee.  This 

committee will have the authority to promulgate rules and regulations governing a critical and dangerous profession.   The lives, safety and general well-being of human beings will be directly impacted by the Committee’s decisions.   Accreditation Committee members, who may have held roles as advocates, will now find themselves directly responsible for the rules and policies they will promulgate.  Competence, which entails knowledge, training and experience must be an essential consideration for appointment. The success of the entire reform effort will be dependent on this competency.

4. It is our assessment, that the composition for the Accreditation Committee outlined in both the
Governor’s bill and the Senate bill, would not ensure the required level of competence.  Consequently,  the Committee would fail to develop the public confidence necessary to be an effective agent for police reform.   More focus must be directed toward the competence of the board.    Based on this concern, MAPLE recommends that there be no political appointments, that each appointment be justified by a specific area of expertise necessary to ensure appropriate and relevant regulations and policies.  MAPLE recommends a thirteen (13) person committee comprised of the following representatives
· 1 representative for the Colonel of State Police

· 1 representative for the Boston Police Commissioner

· 1 representative of the Massachusetts Chiefs of Police

· 1 representative of the Massachusetts Major City Chiefs

· 1 representative for Massachusetts Police Unions

· 1 representative for the Massachusetts Minority Police Association

· 1 representative for the Attorney General’s Office

· 1 representative for the District Attorneys Association

· 1 representative for Massachusetts Department of Mental Health

· 1 representative for the Massachusetts Chapter of the ACLU

· 1 representative for the Massachusetts Chapter of the NAACP

· 1 representative for the Committee for Public Counsel

· 1 retire Judge from either the Superior or District Court

5.  It is further recommended that all police agencies including the Municipal Police Training Committee
(MPTC) and the Massachusetts State Police come under the authority of the Accreditation Committee.    All matters before the Committee should be decided by a majority vote.  All hearings would be open to the public.  The Governor may appoint an Executive Director to administer the decisions of the committee, but all rules, regulations and policies impacting the police service in this state would remain within the sole jurisdiction of this Committee.
6,
We further support the proposal that the Accreditation Committee have power to conduct its own independent investigations, and not solely rely on internal affairs investigations conducted by local jurisdictions. Further, any hearing seeking to decertify a police officer should be predicated on an independent investigation conducted by the Committee.  Lastly the Committee should have the right to promulgate and enforce its own rules and regulations.  This enforcement authority needs to be specifically stated.
7       The committee should have at its disposal, a cadre of subject matter experts to include but not limited to: researchers to measure and analyze police activity and conduct; psychologists to advise on matters related to police mental health issues, and firearms and ballistics expertise to provide guidance on matters related to use of force.  
B     Designate Offenses  ( Section 225 in The Governor’s Bill)

1.   Both the Governor and the Senate recommend that the Accreditation Committee be given authority
to certify and decertify police officers, which grants the Committee direct control over an officer’s means of livelihood.  This is a serious responsibility and one that must be narrowly focused with safeguards to ensure just decisions.    The Massachusetts Association for Professional Law Enforcement supports the concept of decertification.  However, the basis for this decertification and the level of evidence required must be more specifically defined.

2. We recommend that the offenses specified in section # 225 in the Governor’s bill be further clarified.

We offer the following recommendations:

a.) There should be one category of offenses which are identified as “zero tolerance” by the phrase:  “The Police Officer Standards and Training Committee shall revoke a certification.”    These offenses would include:

· The willful and knowing failure of a certified police officer to attempt to stop another law enforcement officer(s) from unjustifiably inflicting or attempting to inflict serious bodily harm on another as defined in MGL C 265 S 13K
· The willful, knowing and unjustifiable infliction of serious bodily injury on another as defined in MGL C265 S13K

· The willful and knowing filing of a police report containing false statements

· The willful and knowing commission of any act that would constitute a felony in the Commonwealth of Massachusetts

b.)  For all zero tolerance offenses, the standard for proof required to sustain a decertification would be “clear and convincing” evidence.
c.)  A second category of offenses should be established that would allow discretion in the application of sanctions.    While de-certification may result from the commission of one of these offenses, the option for suspension, or retention with conditions would be available.  Such offenses would include:

· violations of the state ethics laws

· The conviction of a misdemeanor involving violent or reckless behavior

· engaging in a pattern of conduct that would demonstrate a lack of fitness for duty 
(fitness for duty” standards would be specifically established by the Committee in its rules and regulations)

· violations of rules and regulations promulgated by the Committee.
           ( Note:   Fitness For Duty Standards: These would be standards promulgated by the Committee 

             governing the physical, mental, ethical and emotional baseline requirements to become and 
             remain a police officer)

d.) All offenses not falling under the zero  tolerance provision should require “preponderance of 

the evidence” as the standard of proof

e.) The provision that specifically identifies choke holds as prohibited should be amended, so that 

the use of a “choke hold” would be regarded as a use of deadly force, bringing it under

the deadly force standard.  It is conceivable that an officer could be confronted in a deadly confrontation in which such a hold may be necessary to save his or her life.
C    Revocation Hearings:

1.  Revoking the certification of a police officer is a very serious matter- fairness, competence 

and transparency are inevitably involved.  The perceptions surrounding police disciplinary issues are important for two reasons.  The first is that the public, using common moral sense, needs to be able to accept an action, or lack thereof, against a police officer, as commensurate with the conduct the officer displayed.  The second is that other officers must view actions taken against a colleague as fair and appropriate.  If either of these two standards is not met, the disciplinary decisions may have a destructive effect, either on public confidence or police morale, both of which are essential for police legitimacy and procedural justice. The composition of any hearing tasked with rendering such decisions must be as competent and as free of bias as possible.
2.   The bills submitted by both the Governor and the Senate do not ensure an unbiased and competent 

board.  In the first instance, the Governor’s bill allows the full committee to decide all matters of decertification.  This would create an unwieldy and impractical arrangement that would certainly impose serious limitations on how frequently a hearing could be convened.  This could result in significant delays.  The Senate bill appears to recognize this limitation and allows the option of a hearing before either a full board, or one member to serve as a “hearings officer”.  Nothing is specified as to the qualifications of those appointed to sit and hear these cases.

3. Police work is very complex. The proper evaluation of police conduct requires both skill and 
experience in fact finding, along with a strong understanding of the law and police procedures.   This is not addressed in either the Governor’s bill or in the one advanced by the Senate.  This is a fatal omission.   Members who will sit and review police actions must have some understanding and background before making judgment, or they run the strong risk of making an unjust decision.  It is not necessary to have been a police officer to sit in judgement, however, there must a familiarity with the nature of police work, if one is going to fairly and effectively render professional decisions about the merits of an individual officer’s actions.

4.    The Massachusetts Association for Professional Law Enforcement (MAPLE) supports the 

establishment of state-wide authority empowered to conduct police decertification hearings on matters pertaining to criminality, excessive force, or personal integrity.   However, we believe that the administration of such an authority must be better defined.  We submit the following recommendations:
· We do not believe that the Accreditation Committee should sit in judgement in matters involving possible de-certifications of a police officer.   We believe that this would create too cumbersome a process, and lead to significant delays in disposing of cases.   Delay in the resolution of police misconduct cases is one of the major contributing factors undermining confidence in any police accountability system.  It raises questions regarding separation of powers.  The Accreditation Committee will be promulgating rules and regulations.  It would convey a perception of conflict of interest if these same members also sat in review of alleged violations of regulations they promulgated.
· We recommend that the Accreditation Committee appoint and certify hearings officers to adjudicate decertification cases.  Additionally, the committee would establish standards for hearing officers and provide them with training.  We recommend that three hearings officers be appointed per case. 

· An assignment to adjudicate a decertification hearing would be done through a random process designed to eliminate allegations of “stacking the deck”.    Members would be randomly assigned as individuals to a hearing, or as a three-person team.   One member of the team should always be a commissioned police officer (rank of Lieutenant or above) in a Massachusetts Police agency.   A majority vote among the hearings officers would sustain a verdict.
· Police union members should not be permitted to sit on adjudication hearings as this presents a conflict of interest, nor should officers or persons from the same community as the officer facing the revocation.

· All decertification hearings should be open to the public and all documents should be made available.

D.  Police Education

1.     The Governor’s bill proposes a training incentive package that would provide a financial incentive

to police officers to encourage them to pursue additional training.  The Senate bill offers no incentive for training and education.  The Massachusetts Association for Professional Law Enforcement regards both approaches as flawed.  In the case of the Governor’s proposal, the subjects that were identified for incentive eligibility are courses that should be required in either basic training or mandated annual in-service training.   Additionally, a pay incentive program has already been attempted.  The Quinn Bill program offered generous incentives, and while it succeeded in drawing better educated candidates to police work, it ultimately came to its demise amid a massive financial scandal.   This is not the way to secure improvement in policing. Finally, the Governor’s bill would place the funding burden on municipalities. This would constitute an “unfunded mandate” and would likely meet resistance from local communities.
2.    The Senate bill addresses training and education but offers no real incentive. It also mandates 
courses that are academically related (history of race and lynching).  While such courses are relevant and essential, police training academies are already laboring under mandates for a host of subjects.  Added mandates will simply lead to a “cramming effect” potentially creating a negative impact on critical basic skills development and a watered-down presentation of important academic subject matter.
3.   The Massachusetts Association for Professional Law Enforcement has been a strong supporter of

police education.    It is our position, that successful policing in the current environment requires a knowledge base, which can only be attained through academic training.  Issues relating to historical knowledge, an understanding of mental health and psychology, the criticality of accurate report preparation, and of course legal knowledge continually arise.    Basic police training, which is focused primarily on the development of basic vocation-specific skills, has repeatedly proven that it is not set up to satisfy this need. Academic training is required.   We recommend the following:

· An associate’s degree be required to establish eligibility for any person seeking to work as a police officer in Massachusetts.  The subject matter of the degree would be determined by the Accreditation Committee.  There should be no waivers for prior military service or related experience.  Veterans, who currently enjoy absolute preference for hiring, would also be required to hold an associate’s degree to be eligible for hire.
· A Bachelor’s degree should be required to establish eligibility for promotion to the rank of Lieutenant. The Accreditation Committee should determine the types of degrees that would qualify. 
· A Master’s degree should be required to establish eligibility for promotion to the rank of Captain and above.  The Accreditation Committee should determine the type of degrees that would qualify.
· In addition to the educational requirements, the Accreditation Committee should establish additional certifications for promotional eligibility.  Police supervision is critical to the prevention of police misconduct.  Very little investment or attention has been paid to this relationship.

4. The incentive for officers to further their education would be provided by linking education to promotion; in order to advance, you must learn.  This is the premise upon which private sector advancement is based.  It is also very appropriate and relevant for policing.
E.
Qualified Immunity:

1.   Qualified immunity is the legal concept that protects a civil servant (a police officer) from personal

liability if they are acting within the parameters of the law and their training.  It supports one of the most critical principles of the American legal system, which is “equality under the law” .  Without it, a police officer might be intimidated into only enforcing laws against individuals whom he or she believes would not have the means to sue them. It is very important to understand that qualified immunity does not protect an officer who has acted unlawfully.  In such cases, individual officers are subject to personal law suits.

2. Calls to strip police officers of “qualified immunity” are punitive in nature and should not be included

as part of any reasonable effort to reform the police.  Such calls are an attack upon the police and are not consistent with any good faith effort to improve police conduct or effectiveness.  

3. The Massachusetts Association for Professional Law Enforcement strongly urges the legislature to

preserve qualified immunity and recommends the following policy:


“ Police officers shall retain qualified immunity for any actions that involve the lawful

               discharge of their duties and that fall within the scope of their training.”

IV   CONCLUSIONS:

1.  As Americans, the preamble of our Constitution calls us to devote ourselves to the perfection of our 
national union.   Making policing safer, more effective and fully compliant with constitutional expectations is an essential part of that effort.   The Massachusetts Association for Professional Law Enforcement has committed itself to that task, not solely because of our backgrounds as practitioners and instructors but also because, we are Americans, who love our nation and fervently desire to see it succeed. 
2. While people should be passionate about justice, that passion must be disciplined by reason or it can

quickly devolve into hate, the most destructive human quality on earth.  In approaching reform, we must be circumspect in our motives.  We seek not to punish the police, but to reform them.  We can improve upon the police as an institution through education, accountability and transparency.  It is important to note, that our organization was among the first to answer the call to this struggle.  Many within policing and academia did not see the merits of the reforms we recommended just a few years ago. 
3. We believe that the only way the relationship between the public and the police can be improved is to 

elevate the quality of policing in our society.  Policing needs to be transformed from an occupation to a profession. This entails creating a cadre of officers, who are aware of, and committed to the vital mission of policing in American society; the establishment of a nation that can authentically claim liberty and justice for all.  This cannot be realized if there is public disdain and disrespect for the police.  Our organization’s slogan reflects the underlying reality behind the ideal of a society under law.  We well know, that there will never be respect for the law, until there is respect for those who enforce it, but we also know that the police service in this nation must work to earn that respect.
END
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